tary commission. The other two detainees are still waiting for formal commission charges to be instituted against them.
The rules of the military commission process have been much discussed in articles and journals. Just to illustrate for you some of the essential features, it is a completely rigged process that is ostensibly designed to mirror the court-martial process, but in fact has been manipulated to create certain very important exceptions to that court-martial system.
For example, with respect to competency of the evidence, the rules are such that what we may confront at a commission trial is not live witnesses, who might testify, "I saw so and so do such and such," but rather an interrogator who will say, "Ms. X told me that Mr. Y did the following," or, even one step further removed, "Mr. X told me that Mr. Y told him that Mr. Z did the following."
Thus, there will likely be multiple levels of hearsay introduced, which will deprive the defense of four means of valuable cross-examination and impeachment. First, we will not be able to probe the memory or the specific veracity of the declarant who made the statements that would be read into the record by the interrogator. Second, we will be deprived of the opportunity to probe the circumstances under which the statements were made: after how much interrogation? After what kind of interrogation methods were used? Did they include torture or other forms of coercion?
Third, we will not be able to inquire of the detainees if they in fact even made those statements that the interrogator attributes to them. We will not be able to determine whether the statements were made in a different language, or whether the interpreter translated accurately. We would not have access to the interpreters or their notes, or the original contemporaneous handwritten notes made by the interrogators. Fourth, we will not be able to explore and exploit any underlying bias that might be a factor in the detainee making statements, including whether they harbor any ill will towards the defendant.
In that context, it is important to note that many of the interrogations, particularly early on in the process, and particularly those not conducted or supervised by civilian law enforcement agencies such as the FBI, were conducted in a totally unprofessional way. In my 25 years as a criminal defense lawyer I have witnessed enough interrogations-with clients who are cooperating with the government-to know the difference between professional and unprofessional methods. Y is going to rat on me, I'm going to rat on him." Of course, Mr. Y may not be saying anything to the interrogators, but this is part of the psychological game that interrogators play, and Mr. X will not have a verifiable means of knowing one way or the other. The second part of the equation is that by telegraphing to a detainee what the interrogator wants to hear, the interrogator is providing the detainee a ticket to all the benefits the interrogators can provide.
Further, an essential part of this whole drama, which began in Afghanistan and then continued at Guantánamo, is that every simple human, daily indulgence of life, whether it be food or a shower or a clean t-shirt, or whatever you can imagine, was available to a detainee at the whim of the interrogators. As a result, the detainees' philosophy developed accordingly: if you want to be treated remotely like a human being, or enjoy the advantages of special treatment, then tell the interrogators what they tell you they want to hear. That way you can get the essentials of life you are otherwise being denied.
That describes just some of the problems we face with respect to the integrity-or lack thereof-of the evidence at these commissions. Another example of how unfair these commissions are, and are intended to be, relates to regulations governing the lawyers for the defendants. A provision in the regulations states that if the presiding officer or the Secretary of Defense, who is not a lawyer, issues a rule for the purposes of practice in the military commissions, that rule supersedes the ethical rules of professional responsibility that bind every lawyer licensed in the United States.
3 For me, those ethical rules would be those governing lawyers practicing in the State of New York. For Major Mori, it would be the Massachusetts rules.
The rules also apply differently to military and civilian defense counsel. If a military lawyer such as Major Mori were to stand up and object to a particular commission rule of practice that has been promulgated because it is in conflict with the State of Massachusetts ethical rules, Major Mori would then be removed from the case. If it is a civilian lawyer like me who objects, then I have a choice to either withdraw from the case altogether, or, if I decide to proceed despite my reservations about the conflict in rules, that objection is forever waived.
4 This is the legal environment the government is creating in Guantánamo. The government could not exclude or remove lawyers from the process entirely, so it's trying the next best thing: create a wholly different paradigm of what a lawyer is, and deny the detainees the right to zealous counsel which we are all obligated to provide to our clients.
In the more than three years that I have been representing David Hicks, who was a defendant in the first round of commissions in 2004-which were invalidated by the Supreme Court last year 5 -one of the bitter ironies is that those original, fundamentally flawed commissions were endorsed by the Australian government, which expressed its support for them and the U.S. government's handling of Guantánamo.
6
When the Supreme Court struck down those commissions 7 for the reasons we argued from the beginning, there was no acknowledgment, by Australia or the U.S., that there was any merit to our objections-that we were right and they were wrong, and that any new system had to meet certain standards of fairness.
Instead, the government devised another flawed system. 8 Again, it did not quite match the court-martial model because there were important things about evidence, which I've discussed already, and other facets of the process that in the court-martial system are simply too fair to be applied to the Guantánamo detainees. process fair. And when it was revealed, we went back to the same people who were wrong the first time, to say the new process still had intractable problems, but there is absolutely no recognition on their part that they could be wrong again-indeed, they act as if they got it right the first time.
Consequently, we will again be in court to challenge the new commissions, whether the available avenue is habeas corpus or the newly created statutory mechanism that funnels all appeals directly to the Circuit Court of Appeals for the District of Columbia for review of commission trials. 9 The government's attitude has other aspects that are as troubling as they are confusing. One of the hardest things about the commission process is its incoherence. I always thought that an incompetent adversary was the most difficult adversary, aside from the lawyer with only one client, which is always a problem. Those are the old adages about lawyers and clients. But I have learned that, in fact, the hardest adversary to confront is one without any plan of action. It is that type of adversary we face in the commission process.
Here is a prime example that is emblematic not only of the lack of any plan, but also of the treatment to which detainees are subjected. The new commission statute and manual provide that the prosecutor shall serve the charges upon the defendant. 10 In David Hicks' case, the first and only one thus far in this incarnation of the commissions, the prosecutors traveled to Guantánamo to serve the charges on him. They did not give us notice, or inform David in advance. While the purpose of the service requirement is, of course, that an accused be made aware of the charges he faces, the day before the prosecutors served the charges David was, without his knowledge or consent (but under the guise of being a new medication for his chronic stomach pain), administered a powerful sedative that knocked him out. As a result, when the prosecutors arrived at the prison facility the next day, David was effectively catatonic. He even fell asleep standing up and hit his head on a metal door. Yet he was read the charges while in that condition. That is what the prosecutors and those who manage the detention consider "notice."
11 They had no plan other than what occurred to them on the spur of the moment: let's incapacitate him for the requisite provision of notice.
From day to day, from hour to hour, from case to case, there is no plan. We have no idea what the government has in store because it does not know. It is all completely and hopelessly ad hoc, which I would not have believed when I first became involved, but which now has been revealed as just part of a rather distressing pattern in more areas of this administration's operations than just Guantánamo and these military commissions.
Here is another example: we are going to Guantánamo for Monday's proceedings, and by "we," I mean almost one hundred people-military personnel, media, NGO representatives. However, the regulations that govern my participation in the commission have yet to be written and will not be completed by Monday. There are no regulations yet for dozens and dozens of aspects of the commissions that are integral to any criminal justice system that considers itself legitimate, or merits characterization as such.
Yet we are moving forward in the absence of governing regulations for virtually the entirety of the commission process. The reason is the political situation in Australia. The Australian people, the Australian legal community, and members of the Australian government, both majority and opposition, have expressed such strong displeasure with the Australian government's abandonment of David to these unfair and unjust commissions, and have campaigned for David's release after more than five years of purgatory, to the point where David's predicament has become an authentic issue in this year's federal elections in Australia.
The Australian public and legal community, and some politicians there, have realized that the allegations against David have evolved from him being "the worst of the worst" according to the Secretary of Defense, and a "murderer" according to the President, to the first three charges in the prior commissions, none of which involved murder or any violent conduct. In the new commission, the allegations have been reduced to two charges sworn by the prosecutor, with only one approved by the convening authority for referral to a commission. And that charge, which again does not allege any violence on David's part, was not even a crime at the time David allegedly committed it.
Consequently, navigating the commission process for David is very difficult because there is no predictability. There is no way to develop a strategy that you can have confidence will be consistent or applicable from day to day, month to month, or year to year. Major Mori and I have been at this for more than three years now, and there has not been any fundamental or meaningful improvement.
Obviously, our objective remains to get David out of Guantá-namo. Another irony in facing the commission process is that David is among the "lucky" ones because he could be convicted tomorrow and sent back to Australia promptly, and perhaps freed as soon as he arrived there. 12 Yet there are 300-400 others who have no time horizon at all, and no possibility for any adjudication for their situation. That is extraordinary and untenable. While that is obviously one of the fundamental problems of the Guantá-namo situation, and these military commissions, the government seeks to deflect criticism by accusing us, the defense lawyers, of delaying the commissions. The irony is that had we gone forward with the first commissions, David would probably have been back in Australia by now, and not subject to these new commissions.
We challenged the initial commissions, and continue to challenge these replacement versions, because they are unfair and do not offer a legitimate criminal justice system that is capable of making an accurate and fair determination of who is a war criminal and who is not, and who did something that is worth punishing.
Finally, there is the question of how much punishment is appropriate for the particular type of conduct these detainees may have committed, assuming they committed any at all? Those convicted of serious crimes in ordinary U.S. courts serve less time than the Guantánamo detainees, many of whom have been confined at Guantánamo for more than five years without any opportunity to defend themselves or have their cases heard 13 except to appear before a kangaroo court, the Combatant Status Review Tribunals.
